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TRIAL BY JURY. 



"We received the jury system from England with the common 
law, upon which it was effectually ingrafted. It is not questioned 
that for many centuries, while in force there, it was entitled 
to all the praise and to all the esteem which was then and has 
since been bestowed upon it. A system, however, which may 
have been most beneficial to the people of that country five hun- 
dred years ago, and even necessary to the preservation of liberty, 
may not by any means prove the best to be enforced under the 
free institutions of the American Republic. In England, until 
the accession of "William III., while the sovereigns were almost 
absolute, and while they controlled all public patronage and ap- 
pointed all officers, including judges and attorneys-general, the 
cheeks to tyranny interposed by grand and petit juries, especially 
in political eases, were of great importance to the people. Then 
the attorney- general prosecuted by direction of the king. The 
judges before whom political causes were tried could in a moment 
be deprived of their offices and handsome salaries by the royal 
mandate. On the other hand, the law provided that no English- 
man (except in cases of impeachment and bills of attainder) 
could be punished for a felony until a " true presentment" had 
been made against him by a grand jury of the proper county, 
and could not be punished therefor until " twelve good and law- 
ful men" had unanimously found him guilty of the offense 
charged by the grand jury. "With such a protection, however, 
juries were sometimes packed by the sheriffs, or overawed by the 
judges, and the objects of the sovereign fully attained. 

It is certain that in this country no such checks to power are 
necessary. The judges and prosecuting attorneys hold their 
positions directly or indirectly from the people. And if an officer 
over-zealous in the discharge of his duties approaches the verge 
of tyranny, he will soon be called to an account by that sovereign 



TRIAL BY JURY. <2A§ 

power. Since the days of Benedict Arnold, probably no human 
being in America has been more universally loathed and detested 
than Charles Guiteau. Yet, when it was supposed by some that 
the District Attorney in Washington was inclined to exceed his 
authority by ordering extraordinary rules to be observed in the 
confinement of the assassin before trial, many voices demanded 
that even in his case the laws should be strictly complied with, 
and the dying President himself inquired why Guiteau was to 
receive treatment which differed from that of ordinary criminals. 

As to the practical working of the jury system, I admit that 
much can be urged in its favor; but I believe that the facts 
which may be produced in opposition greatly preponderate. 
Lawyers, the followers of precedents, are conservative. Many of 
them owe their success in life to their remarkable influence over 
juries. Others are attached to the jury system because they 
believe it to be inseparably blended with the fundamental prin- 
ciples of the common law. The people have been taught to 
regard it as the aegis of liberty. Thus, many, both lawyers and 
laymen, are opposed to change. Their arguments are plausible, 
but are founded more upon the past than the present. Their 
illustrations are drawn rather from monarchies than from repub- 
lics, and especially from those countries where the sovereigns 
are nearly absolute, and where the introduction of trial by jury 
has produced beneficent results. This remark may apply to 
France as it was governed a few years since, and to Turkey as it 
is governed at the present time. Even the Nihilists, extreme and 
infamous as their theories are, even that professed band of assas- 
sins recognize the difference between American freedom and 
European despotism, and distinctly condemn the act of Guiteau, 
pronouncing it a barbarous deed, and wholly unjustifiable in this 
free country. 

The adoption of codes of procedure in many of the States has 
greatly simplified legal practice, and rendered proceedings at law 
far less tedious and expensive. We are assured on the other 
hand, however, by old common-law attorneys, that under these 
codes the bar has greatly deteriorated, and that the chief results 
of them are half-educated and incompetent lawyers. We see, 
nevertheless, that after thirty years of experience the great 
State of New York (the first to adopt a code) still adheres to its 
simpler forms of practice ; and that England, the mother of the 
common law, and the country in which fictitious and technical 
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forms of pleading originated, has deemed it necessary within 
a few years past to effect a complete revolution in her system of 
procedure and in the organization of her courts. 

The necessity of a change in this country, both as to grand 
and petit juries, has become manifest in many sections. In some 
States, grand juries have been abolished, and the more simple 
and economical mode of commencing a prosecution by filing an 
information has been substituted. In others, the power of petit 
juries is so far restricted that now they rarely sit in civil actions, 
except in those " sounding in tort." But in most of the States 
and Territories of this Union, the time-honored practice remains 
in full vigor and force. 

Justice should be meted out with certainty, economy, and 
promptness. Under the present system this cannot be done. 
The system itself is antiquated and unreliable, expensive and 
cumbersome. Litigation is feared and avoided by our mer- 
chants, bankers, and others, on account of the delay, uncertainty, 
and great expense which it entails. As is well known, many 
practical business men prefer to compromise what are just claims 
for a few cents on the dollar, rather than incur any danger of 
a legal contest by enforcing such a claim at law. In many States, 
the rules for administering justice are so refined and technical, 
and their merits are so ardently advocated by many attorneys, 
that a person is reminded of those famous generals who, opposed 
to Napoleon, preferred to suffer overwhelming defeat rather than 
to gain a victory by any but the long-established tactics. The 
omission of a clause in the pleadings, or the insertion of an 
unnecessary allegation, has frequently caused an important case 
to be decided directly contrary to the merits. 

A large portion of the time of appellate courts is occupied 
with motions to set aside verdicts and to grant new trials on 
account of the ignorance, bias, prejudice, misconduct, or mis- 
takes of juries. I have known some lawyers in the State of New 
York who did not appear to think that they had done their 
clients justice unless they had taken their causes one or more 
times to the general term, even preferring to receive an adverse 
verdict than to be deprived of the privilege of ventilating the 
case in a higher court. I recall an instance where the action was 
brought to recover damages for simple assault and battery. The 
defendant's attorney had a very good case, and had he gone to 
the jury solely on the merits, there was little doubt but that the 
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jury would have returned a verdict for his client. He chose 
instead to rest upon technicalities. The jury rendered a verdict 
in favor of the plaintiff for one hundred dollars and costs, on 
which a judgment in due time was entered. The defendant 
appealed, and successfully, the court at general term ordering 
the judgment to be vacated and a new trial to be had. Great 
was the chagrin, however, of my technical friend when the coun- 
sel for the plaintiff, pursuing a different course from that which 
he had adopted upon the first trial, recovered a verdict of four 
hundred dollars, instead of one hundred dollars, as at first. He 
again appealed to the general term, where his chagrin was 
changed into dismay when the court refused to interfere with 
the second verdict, and the defendant, his client, was adjudged 
to pay the four hundred dollars damages and costs enough to 
raise the entire amount to about two thousand dollars. 

This case illustrates certain features of the jury system. Ver- 
dicts of juries are very uncertain, and are more frequently the 
result of popular sentiment, the eloquence of counsel, and of var- 
ious extraneous circumstances, than of a careful consideration 
of the merits of the case. Sporting men in the "West, who will 
bet on horse-races, the faro-table, and even on the proceedings 
of the stock-board of San Francisco, dare not risk a dollar upon 
any legal proceeding in which a jury is concerned. The uncer- 
tainty of its verdict is so absolute that the betting men can- 
not form any combination of odds upon which it would prove 
safe to take a risk. 

Many Americans are becoming convinced that the present 
system imposes unnecessary burdens upon litigants and tax-pay- 
ers. There are, I admit, some professional jurors, as they are 
termed, who have pleasant anticipations of an approaching court- 
week, who at that time brush up their old clothes and assume an 
air of remarkable wisdom. If possible, they will get themselves 
placed on the regular panel. Should they fail in that, they will 
take a position on the verge of the court, hoping that they may 
be called in case of an emergency. Should they succeed in 
getting on a jury, they will "hang" it as long as they can, in 
order to draw further pay, to obtain one or more dinners at 
the expense of the county, and to gratify their own feelings of 
importance by controlling the jury. But, to the majority of 
American citizens, the performance of jury duty is an onerous 
burden. The jurors are taken from their offices, stores, and 
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farms, in the busiest seasons of the year, to sit, perhaps for days, 
on a ease where even the amount of one hundred dollars is not 
really involved, and in which they can feel no especial interest. 
They are often confined during the day in a low, damp, ill- ven- 
tilated court-room, and are afterward locked up at night with- 
out food, bed, or blankets, "until the jury agrees," and are fre- 
quently kept for weeks from their homes and places of business. 
This is certainly no light imposition, especially where persons 
are drawn upon the jury every year. In large cities, as New 
York, Philadelphia, or Boston, where men are rarely called upon 
to serve as jurors, the imposition is less burdensome than in 
smaller towns and in the country, particularly in the sparsely 
settled regions of the West. The grievances of some jurors at 
the present time would furnish a better theme to the writers of 
romance than those of many political prisoners whose sufferings 
have been depicted by the pen of a Scott or of a Hugo. Besides 
his actual physical sufferings, the juror is often placed in an 
uncomfortable or embarrassing position. He is called upon to 
decide disputes between intimate friends or near neighbors of 
his own, well knowing that the defeated party will ever after be 
his inveterate enemy. How frequently attorneys have heard 
a suitor exclaim something similar to this: "Now my ease is 
all right; John Doe is on the jury; he is the best friend I have"; 
or, "He dare not go back on me." In order that a juror, sitting 
on the trial of an indictment for murder, may not be tampered 
with, the law, in many States, provides that he must be locked 
up from the time that, the jury is impaneled until the verdict is 
rendered (or the jurors discharged by the Court), even if weeks 
are required for the trial. He is, in one sense, a judicial officer, 
and the idea of locking up a judicial officer, to prevent his being 
tampered with, causes, to say the least, very unpleasant sugges- 
tions of the condition of legal affairs. In many cases of felony, 
if a juror returns a verdict of acquittal he will be denounced and 
contemned by all law-abiding citizens; if a verdict of guilty, he 
runs the risk of being shot in the back by the friends of the 
defendant, or by the prisoner himself when he escapes. Judges 
may suffer in the same manner, but they are held in more awe ; 
they accept positions of great honor and power, generally with 
handsome salaries attached. They voluntarily accept the offices 
which they occupy, while a juror, with scanty pay, and placed in 
a position without honor, where he is sneered at or censured for 
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Ms verdict, is compelled to act in the matter, whether he desires 
to or not. One earns his living by assuming such responsibility; 
the other is sometimes ruined in business by having offended a 
powerful neighbor in the rendition of a verdict. He is, also,, 
often locked up until compelled, by hunger or exhaustion, to 
agree to a verdict (which he believes to be wrong) because the 
majority have decided that it was right. The equity attained 
by these forced verdicts can scarcely be called impartial. The 
injustice of such a proceeding, though very common, is too 
apparent to require further comment. 

Frequently officers of little experience are called upon to 
draw juries, careless or ignorant clerks to make out the neces- 
sary papers, and sheriffs of equal carelessness to serve them. 
When these venires are returned to the court, opportunities are 
presented for counsel to challenge the array, to offer other 
objections, and to make out a bill of exceptions, which will 
only be limited by the patience of the court, and of frequently 
reversing the judgments obtained for some irregularity which 
does not in the slightest degree affect the merits of the case. 
All of which tends to defeat the purposes of justice. 

After all challenges are exhausted, the jury are sworn. 
Twelve men are in the jury-box. It may require several days to 
receive the evidence. They know little or nothing of law, and,, 
what is worse, most of them, though perhaps possessing good 
minds, are unaccustomed to the peculiar methods of weighing 
evidence and of deciding the questions involved in such a case. 
Yet they are, under the law, the sole judges of fact, and after 
they have decided that, no matter how erroneous their method 
of reasoning may be, no court may disturb the verdict unless 
there is some glaring defect in it. Some have been on juries 
before and are proud of the possession of a few law phrases, and 
flatter themselves that they know about as much law as the law- 
yers themselves. Two or three are sharp, wide awake, and 
attentive. The remainder are dull, sleepy, and morose, because 
they have been forced to leave their business. Occasionally 
one, through stubbornness or strength of mind, controls the 
rest of the jury. They cannot weigh evidence as a judge 
can who has made it a life business, and frequently a brazen- 
faced rogue, who is unembarrassed and accustomed to being 
on the witness-stand, and who goes straight ahead with his 
story, will receive from them more attention and credence. 
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than the bashful but honest witness who desires to tell, not- 
withstanding the badgering of counsel, exactly what has 
occurred. The rules of evidence are as perfect as any that have 
been formed by man. They are founded on a broad and firm 
basis of reason and of common sense. Yet to those who are not 
conversant with the subject by a thorough study of it, the 
rulings of a judge admitting or rejecting testimony often appear 
partial and arbitrary. The jurors will retain their own opinion 
about it, and permit it to influence them in arriving at their 
verdict, notwithstanding the directions of the Court. As the 
trial proceeds, one juryman will pay strict attention to the argu- 
ments of plaintiff's counsel, because at a previous time that 
counsel managed for him successfully an important suit. An- 
other leans to the opposite side, because the counsel is a shrewd 
political leader and remembers his friends in the party to which 
the juror belongs, or has made a glowing stump-speech, has 
called on or dined with him, and has shown him marked attention 
in various ways. The juror, proud of the great lawyer's friend- 
ship, now that an opportunity offers, resolves to show his appre- 
ciation of it. One juror will favor a litigant because he is a 
clergyman, or a member of some particular sect ; another will 
oppose him for the same reasons, and every advocate of expe- 
rience is aware that there are a hundred ways in which a juror 
may be affected on the trial of a cause without any reference 
whatever to the merits. Too many lawyers are ready to avail 
themselves of the opportunities presented. When the evidence 
is all in, counsel proceed to illuminate the jury. If after a 
trial of four days the members of it have any distinct concep- 
tion of what is right in the matter, they generally lose it before 
counsel have finished. 

The jury system is especially favored by those defendants 
who, if they cannot entirely defeat the claims of the plaintiff, 
desire to cause such hinderance and delay as to amount to a 
virtual defeat. In such an attempt, juries are of great assist- 
ance in many ways. One juror may happen to be irregularly on 
the panel. Another may succeed in preventing the jury from 
agreeing. A third may be taken ill just in time to prevent a 
verdict from being rendered at that term of court. How fre- 
quently we hear of litigants expressing themselves to the effect 
that, if they have a good square case, the judge alone " is their 
man to try it" ; but if, on the contrary, the justice of their cause 
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is rather dubious, or the facts apparently somewhat against them, 
or if their suit for any reason is considered " a tough one," they 
will certainly call for a jury. 

Many a man, when drawn as a juror for the first time, feels 
that he has a high and delicate duty to perform. So once 
thought a friend of mine. The first cause in which he served 
was one of grand larceny. For twenty-four hours after retir- 
ing, the jury stood six for conviction and six for acquittal. 
My friend was of the former number. They could not agree. 
They requested the Court to discharge them. This was refused. 
They were sent back to their room. They became impatient. 
One of their number proposed that they should toss up a 
penny and decide. If the head came uppermost, they were 
all to vote for conviction; if the opposite side, for acquittal. 
It was done. A verdict of guilty (which my friend [had always 
maintained to be just) was soon afterward rendered, and the 
prisoner was sent to the penitentiary. In another instance, 
a cause involving thousands of dollars was decided by the 
result of a game of draw-poker. Even the refined, erudite, 
and very honest city of Philadelphia is not satisfied with 
the verdicts of her juries. I have seen it advertised within 
the last few days, that one of the leading journals of that 
city, the " Times," offers a handsome reward for the capture 
and conviction of "jury-fixers." The definition of the term is 
subsequently given as "one corrupting, or attempting to cor- 
rupt, a juror or jurors in any case." It does not appear from 
this that the jury system is the asgis of liberty in the great, 
but (heretofore) badly governed city of Philadelphia. Yet if it 
cannot be relied upon there, where can it be ? 

Some of those I have cited may be called extreme cases. 
How can we tell? There are very many deeds irregular and 
illegal done in jury-rooms, on which the light of day never 
falls, and of which the party injured thereby can never obtain 
sufficient proof to seek a remedy by appeal. The processes, 
however, by which some remarkable verdicts are arrived at, are 
openly announced ; in the one, for instance, where the jury found 
that a man charged with murder was sane the instant before the 
act was committed, and sane the moment afterward ; but enter- 
taining a doubt of his sanity at the exact time of the doing 
of the deed, gave him the benefit of that doubt, and acquitted 
him. 
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Passing by the dogmatic juror who delights in hanging the 
jury, or in complaining of the obstinacy of the other eleven, 
and the juror who, for some reason, has become improperly 
interested in the case, and strives to delay the rendering of a 
verdict, we find that great hinderances, vexation, and expense are 
caused by the employment and intervention of jurors, even where 
they endeavor to perform their duties in the most honorable and 
conscientious manner. How frequently, after a long, expensive, 
and exhausting trial, the jury fails to agree, as in the case, for 
instance, of Tilton against Beecher. When this occurs, the case 
must be discontinued or a new trial had. In either case, the 
former labor is entirely lost. Where there are twelve jurors, it is 
not an uncommon occurrence for one at least of the number to 
be taken ill, or even to die, thus producing the same result, and 
causing great expense. Suppose that, in the trial of G-uiteau, 
one juror should have been taken so ill that he could not 
act further, or should have died, or that after the cause was 
submitted to the jury, he should have found " the other eleven 
exceedingly obstinate," and should have refused to agree upon a 
verdict. The result would certainly not have been satisfactory 
to the American people. A question here arises whether, 
in the last-mentioned and other cases, a jury, however fair 
and impartial it may be, is as well qualified to pass upon 
technical points and scientific theories (as of insanity, for 
instance, where professional and foreign terms are employed), 
or upon the difficult points arising in suits in which nice 
distinctions as to forgery, usury, indorsement, etc., are raised, 
as are three or more learned and experienced judges 1 The ques- 
tions of fact are said to be the especial province of a jury. In 
their own province, therefore, of passing upon and weighing 
facts, are they as well qualified for the performance of those 
duties as judges specially trained to decide such matters by a 
long course of study and of practice ? 

In the consideration of these facts, the question also arises, is 
the system, as it exists with us in America, founded in justice ? 
How many juries are strictly impartial? How many remain 
entirely uninfluenced by preference for one or the other of 
the parties, one or the other of counsel, or the leaning of 
some friend to either, or by political affiliations, or church con- 
nections, or relations to secret societies, or by what they have 
heard or by what they have read? Can they be as dis- 
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cerning and impartial as a bench of judges, or if inclined 
to some bias or prejudice, can they as readily as a judge 
divest their minds of such an impression for the time being at 
least, and perform their duties impartially ? Are they not also 
more easily affected, influenced, and misled by the eloquence 
and sophistry of counsel? Would not the style, manner, and 
methods of many eminent lawyers have to be completely 
changed if all their causes were to be tried before a bench of 
three learned, able, and incorruptible judges? That is the test. 
When we read of the wonderful success of this brilliant advocate, 
or of the power that that one possesses over juries; of James 
Scarlett, afterward Lord Abinger, " the greatest verdict-getter in 
England," as he was called; and also of a gentleman now occupy- 
ing a high judicial position in the Federal courts, who, -when 
practicing at the bar, and when trying in one short term twenty- 
two jury causes, won verdicts in twenty of them ; and of other men 
who, on account of acute minds, persuasive eloquence, and brill- 
iant oratory rarely lose a cause, and whose being retained for the 
defense in a criminal case almost invariably results in a verdict of 
acquittal, — of men who, as they term it, carry the jury in their pock- 
ets, — we are led to believe that law is a game of chance, that juries 
are uncertain, that their verdicts are not founded in justice, and 
that, not the merits of a cause, but the abilities and eloquence of 
counsel, and various extraneous circumstances, are what deter- 
mine the matter. Not all such verdicts as have been mentioned 
can be just. These eminent counsel cannot always be upon the 
right side. They do nothing unfair or dishonorable. They do 
not go beyond the strict rule of legal ethics in maintaining 
the interests of their clients. Few lawyers, especially those of 
high standing, will accept a retainer in a case that has neither 
law nor justice on its side. It may be a difficult one to manage. 
There may be intricate questions involved. But there must, at 
least, be some appearance of equity before they will risk their 
reputation in maintaining it. What I claim is, that a court com- 
posed of one or three judges will arrive at a proper decision more 
frequently, more speedily, and with less expense to litigants and 
tax-payers, than a court will which is compelled to call in a jury 
to aid in its decisions. 

While many motions for new trials on the ground of miscon- 
duct of juries are permitted by the courts to be made, and much 
valuable time occupied, it usually requires a very strong presen- 
vol. cxxxrv. — no. 304. 17 
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tation of facts or of arguments to persuade the Court to interfere 
with the verdict, except where the instructions to the jury are 
decidedly erroneous. If the jury has kept within its scope, no mat- 
ter by what error of reasoning or construction of evidence it has 
arrived at its verdict, if that verdict appears in due form on its 
face and does not present any signs of excessive bias, prejudice, 
or favor, or if the amount of damages awarded is not beyond all 
reason, or if it is not apparent to the Court that the jury has will- 
fully rejected and left out of their consideration very important 
and decisive testimony, the verdict must stand. Even if, while 
out deliberating, the members of the jury grossly misconduct 
themselves, the party against whom the verdict is rendered can 
rarely, on appeal, avail himself of that fact, for no juror is 
allowed under any circumstances to attack or impeach his own 
verdict. And, however apparent to court and counsel the mis- 
conduct of a jury may be, if it once acquits a man on a crimi- 
nal charge the verdict can, under no circumstances, be set 
aside, nor can he ever again be put on trial for the same offense. 
This rule holds good even where the prisoner has obtained the 
verdict by bribery, intimidation, or other unlawful means. Take 
the case of G-uiteau, for example. I fully coincide with the views 
of the " Daily News," of London, expressed November 24, as fol- 
lows: 

"It seems obvious that the question of Guiteau's sanity and responsibility 
is a matter of word-chopping and of psychological casuistry. Guiteau is per- 
fectly well aware of the nature of the act. We might say that Guiteau was 
crazed, just as so many people are called cracked who are yet acknowledged 
to be fit to control their own affairs. If Guiteau is declared insane, a vast 
number of people like him — feather-brained, conceited fools — will justly 
infer that they too may indulge in eccentricities and murder." 

As our law now stands, however, if the jury in his case should 
have been so far affected by the view and the narration of his 
eccentricities as to acquit him, there is no remedy for the Ameri- 
can people, howsoever great their grief and indignation may be. 
I will not at the present time comment on the conduct of Judge 
Cox. I am fully convinced, however, that if his trial had not 
been by jury, Gniteau would have abstained from the greater por- 
tion of his revolting acts ; that his counsel would have omitted 
a large part of that mass of evidence which he has under very 
peculiar rulings been permitted to introduce, and that if three 
judges, instead of one, had sat upon the trial, America would 
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have been saved from feelings of disgust and humiliation, the 
intensity of which it is difficult to describe. 

Then the question arises, are not many or all of the objections 
made to juries equally applicable to j udges ? Some judges, I admit, 
have been, and some still are, ignorant, prejudiced, vindictive, 
dishonest, avaricious, and cruel ; but I am glad to know that 
such instances are rare. "When they do occur, it is much easier 
to mete out justice to the offender, being in a prominent position, 
than to a person who is merely an obscure juror. New York 
City, not many years since, set an excellent example in the method 
of dealing with her dishonest judges ; and England, in an age 
remarkable for servility, corruption, and tyranny, punished the 
wisest judge of the period, the favorite of the sovereign, and the 
greatest philosopher in Christendom, for accepting bribes and 
rendering iniquitous decisions. Single judges are often arbitrary. 
Jurors are biased and prejudiced. The former are, perhaps, 
too much inclined to convict persons charged with criminal 
offenses; the latter to acquit them. But judges are usually 
chosen for learning, ability, integrity, and experience, while 
jurors are expected to be ignorant, and are selected by 
chance. To the former a high position, an unsullied name, is 
more than wealth. Removal from office for cause would to them 
be almost as severe a punishment as death. The latter have no 
professional honor, no official dignity to sustain, and are happy 
if they can only escape without having made an inveterate enemy 
of some litigant. The former, with good salaries, desire to hold 
their positions for life, while the latter, receiving for their 
services a mere pittance, less in many instances than their actual 
expenses are in attending court, are delighted when their term 
is over, when court adjourns, and when they can escape from 
the jury-box to their farms, stores, or manufactories. The 
former, from their professional training, can generally tell a 
rogue from an honest man when he is on the witness-stand, can 
sift the evidence thoroughly, and can -apply the law to it cor- 
rectly. The latter are easily misled by shrewd but dishonest 
witnesses, or persuaded from their convictions by eloquent advo- 
cates. The former, when a cause is tried before them without a 
jury, in addition to all their learning and experience, are allowed 
ample time to consider the case, to refer to the law bearing upon 
it, and to render their decision in due form ; while the latter, 
ignorant as they may be of legal proceedings, are expected to 
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recollect all the evidence given during a long trial, to remember 
the charge of the Court with the law applicable to the case, and to 
render a wise and judicious verdict without even being permitted 
(as the law is in several States) to take to the jury-room the 
documentary evidence that has been introduced in the case. 

Great and sudden innovations' may be neither necessary nor 
expedient. "When reforms are given the right direction, time 
will accomplish the necessary work. When the people look at 
the subject in its true light, efficient changes must follow. Law- 
yers attached to the jury system, as they were to the old forms of 
common law, will, as they have before done, raise objections, but 
will readily fall into the new methods of procedure. The legisla- 
tures will bear in mind that laws are to be enacted for the benefit 
of the people at large, and not for the accommodation solely of a 
single profession. The trial of civil actions without a jury is 
already preferred in a few States. It has been found, generally, 
to work in a satisfactory manner,* except in those States that 
permit issues of fact to be made up and submitted to a jury for 
the purpose of obtaining their special verdict. In such eauses T 
matters of the greatest moment are often involved, yet I fail to 
hear any greater complaints about trials and decisions in the 
courts of chancery than in those of a common-law jurisdiction. 
As I have before said, in some States nearly all civil causes, 
except those " sounding in tort," that is, brought for wrongful 
acts, where the amount of damages to be recovered must be 
fixed upon, juries are nearly always waived, and the cause is 
decided by the judge alone, or is sent to a good lawyer "to hear, 
try, and determine," as a referee. This method appears, also r 
to have given great satisfaction. In the enterprising Territory of 
Wyoming, distinguished by some very excellent laws, one was 
enacted about four years since which required a litigant, on a 
certain day of the term, in case he demanded a jury, to deposit a 
considerable fee with the clerk, to be applied to the payment of 
jurors, and to be taxed as- costs, if the party making such deposit 
was successful in his suit. This measure has been found to work 
admirably. Juries are waived in nearly every small case and in 
about two-thirds of the larger ones, and courts occupy but about 
half the time that they formerly did, while more than half the 

* Chancery and equity cases have always been tried by the Court without 
a jury. 
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expenses to tax-payers are saved. The latter, in new countries, is 
«, very important item. In case a party to a suit is too poor to 
make such a deposit, the Court has power to dispense with the 
rule in that particular instance. 

It would appear that a court for the trial of causes in the 
first instance should he composed of one or three judges. The 
salaries of these officers, if there were three, would amount 
to more than at present. Upon the other hand, a greater saving, 
I helieve, would be made by the rapidity with which business 
could be disposed of, thus greatly reducing court expenses, and 
by the saving of all jury fees. In ordinary cases, a single judge 
could hold the term. In extraordinary causes, and in criminal 
prosecutions, two more judges might be called in. This system 
would greatly lessen the grounds of appeal, fewer cases would 
be reversed, and I believe that in a short period the appellate 
courts would be relieved of a good deal of their labor. At the 
original trial, witnesses could be examined in far less time than 
at present, and counsel would not have to be so frequently heard 
on the question of the admission or exclusion of impertinent and 
irrelevant testimony which might affect the jury, but would not 
affect the Court. I have referred to the influence of eloquent 
and astute advocates over juries. Do they not possess a similar 
power over judges'? Undoubtedly, in some instances. Many 
judges are accused of showing especial preference for particular 
members of the bar. But judges have their own reputation at 
stake. They do not like to have their decisions reversed by 
higher courts. They frequently prefer even to have juries try 
the cases, in order that they themselves may be relieved of a 
large portion of responsibility. They are not readily affected 
by pure eloquence in their own courts. They can easily unravel 
the webs of sophistry woven by counsel. Sometimes they are 
unduly affected by the logic or rhetoric of advocates ; but usually 
in a far less degree than juries are. I believe that in criminal 
cases, under such a system, justice would be meted out more 
certainly and speedily, a less number of innocent men would be 
convicted, fewer guilty ones would escape, packing and manipu- 
lating juries would be done away with, crime would decrease — 
for the certainty of punishment is more dreaded by criminals 
than the amount of it ; and while honorable and talented lawyers 
would have even more business than at present, a certain class 
known as pettifoggers, jury manipulators, and shysters would 
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disappear from the courts. If one judge is too arbitrary, let the 
bench be composed of three. Their views usually differ so far 
that the opinions of one will assist in balancing the decisions of 
another. I know of many instances where, on account of the 
general public sentiment, persons indicted greatly preferred to 
be tried by the court alone. It would seem as if the time had 
arrived for a new departure. The genius of this age can cer- 
tainly devise a better system. Sweeping and hurried reforms, as 
I have said, may not be expedient ; but as an experiment, at 
least, a law restricting yet further the causes subject to jury 
trial could do no harm. Let it also provide that in those cases 
two-thirds of the jury, or eight out of twelve, may find a verdict, 
instead of requiring that it should be unanimous. This would 
lead to yet further reforms, and compromise verdicts which are 
just to neither party, forced verdicts, packed juries, and juries 
too easily influenced would take their place with the things of 
the past. Judges alone would then decide litigated cases. They 
could no longer shift their own responsibility upon the shoulders 
of an ignorant jury ; but, educated for their positions, and well 
paid for their services, they would be held to strict account for 
their " findings of fact as well as of law." Should they err in 
their decisions of causes, those causes will be in a much better 
condition than if tried by a jury, to be reviewed by the appellate 
court; and the judges themselves could be more readily reached 
by the strong arm of the law and the force of public opinion. 

Edwabd A. Thomas. 



